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“…[In] open war, a just prince rightly takes possession of all that belongs to the public in the enemy country, but he respects the person and property of private individuals; he respects the rights upon which his own are founded.  Since the purpose of war is the destruction of the enemy state, one has the right to kill its defenders as long as they bear arms, but as soon as they lay them down and surrender, ceasing to be enemies or instruments of the enemy, they become once again simply men, and no one has any further right over their lives….  These principles are not those of Grotius; they are not founded upon the authority of poets; but they are derived from the nature of things and are founded upon reason.”

-Jean-Jacques Rousseau
On Social Contract [1762]

“Every claim of right must have [a] capacity for publicity, and since one can easily judge whether or not it is present in a particular case, i.e. whether publicity is comparable with the agent’s principles, it provides us with a readily applicable criterion that is found a priori in reason; for the purported claim’s falseness (contrariness to right) is immediately recognized by an experiment of pure reason.”

-Immanuel Kant
To Perpetual Peace [1795]
											
§I: Introduction

	In recent years, international relations (IR) theorists have become increasingly interested in understanding how social norms and discursive practices affect the development of international political institutions that manage violent conflict.  Building on influential scholarship in the social sciences and humanities that emphasizes the socially constructed nature of actors and institutions, social constructivism in particular holds that much of what goes on in world politics is a product of shared understandings and entrenched cultural practices, and as such it is a perspective that has not only pushed the boundaries of our theoretical knowledge in IR but has also produced a vast array of compelling empirical research.  From important work on the role of norms in restricting the use of chemical and nuclear weapons to work on humanitarian intervention and international law,[footnoteRef:1] it seems clear that as a perspective on the nature of social life in the international system constructivism has much to offer.  In spite of this, in this essay I argue that, in its current guise, social constructivism contains a critical flaw that not only prevents it from providing us with a deeper understanding of the sources of important institutional norms (e.g. the norms of international humanitarian law (IHL)) but that also prevents us from understanding why certain norms are cross-culturally valid and highly persistent in the face of widespread social and political transformations. [1:  For work on the chemical weapons and nuclear weapons “taboos,” see Price (1995) and Tannenwald (1999).  For work on humanitarian intervention, see Finnemore (2003).  For work on cultural norms and international law, see Finnemore & Toope (2001), Reus-Smit (2004), Brunnee & Toope (2000), and Reus-Smit (1999).  For a more general statement of social constructivism, see Wendt (1999).] 

	As I discuss in the following section, constructivism holds that individual persons and collective actors are embedded within webs of meaning that not only provide them with a particular social identity but also inform their normative beliefs and their motivations for acting in the world.  According to this view, states and their representatives come to endorse particular norms and institutional rules because they cohere with broader social and cultural structures that they take to be legitimate, and they regard such structures as legitimate because they have been forced to internalize them through processes of social interaction.  In other words, social constructivism implies that specific institutional rules such as those that enjoin respect for human rights or those that prohibit genocide, the use of torture, or the deliberate killing of civilians in war come to be adopted because they are consistent with broader structures of social and political discourse in the international system.  Although I agree with the broad contours of social constructivism as a theory of international relations, in what follows I argue that as it currently stands constructivism has a difficult time accounting for the emergence and persistence of certain institutional rules, specifically the rules of international humanitarian law. 
	The problem with constructivism consists not so much in its emphasis upon the role of shared understandings and social conventions in motivating or guiding our behavior;[footnoteRef:2] rather, it consists in the constructivist interpretation of moral knowledge and moral discourse.  For constructivists, states and their representatives regard certain international norms and institutions as legitimate or authoritative because they have been induced to internalize them through a process of social interaction with other states and perhaps some important non-state actors.[footnoteRef:3]  While processes of social interaction are highly significant for understanding how states come to regard certain institutions as normatively binding, in what follows I argue that this view is insufficient for explaining how the norms of international humanitarian law emerge in the first place and it is insufficient for explaining why norms with similar “content” are reflected in virtually every culture across space and time.  In order to explain how the positive norms of international humanitarian law emerge and manage to persist across the bounds of time and space, international relations theorists need to develop an alternative perspective on the nature of moral knowledge and discourse, one that takes seriously the possibility that such norms may have an intrinsic connection to the deep structure of human cognition. [2:  See Wendt (1999).]  [3:  See Hurd (1999); Wendt (1999); Finnemore & Toope (2001); Finnemore & Sikkink (1998).] 

	To develop such an alternative, in §III I outline an account of moral knowledge and discourse that is loosely based on what is known as the “generative grammar” model of moral judgment.  After locating this model within its proper intellectual context, I argue that, duly modified, it can serve to shed light on the cognitive sources of international humanitarian law in a way that resolves some of the problems that confront social constructivism.  Not only will it allow us to account for the emergence of the norms of humanitarian law, but it will allow us to understand why these norms are persistently expressed in one form or another in many different cultures.  Nevertheless, in its current form the generative grammar model has a difficult time explaining how the deep structures of human social and moral cognition come to be externalized into the shared structures of social life[footnoteRef:4] and into the positive rules of IHL.  After outlining this problem in more detail in §III, I argue that the innate structures of human cognition are externalized into the positive rules of international law through processes of public deliberation in which the representatives of states are forced to justify their normative validity claims to other actors; for this reason I refer to the model developed below as a generative grammar model of moral deliberation.     [4:  Fiske (1991).] 

To probe the empirical plausibility of this model and to illustrate how it deepens our knowledge of the sources of international institutions, in §IV I analyze the debates that led to the adoption of the now-famous Martens Clause at the 1899 Hague Peace Conference.  Initially designed as a diplomatic maneuver to overcome a dispute between weak and powerful states in the second sub-commission of the conference,[footnoteRef:5] the Martens Clause has come to be regarded as a foundational element of the international humanitarian regime.  Furthermore, as the discussion in §IV will make abundantly clear, the use of moral language and argumentation was quite pronounced during the deliberations that led to the adoption of the clause, and in my estimation there were four basic concerns that were repeatedly expressed by the delegates in one form or another: (1) a concern to restrict the arbitrary use of military power against the civilian population and to prevent unnecessary violence against soldiers; (2) a concern to maintain the distinction between civilians and soldiers and to prevent the deliberate use of violence against members of the former category; (3) a concern to recognize that members of occupied lands have a morally defensible interest in resisting military incursions into their territory; and (4) a broader concern to codify the laws and customs of war so as to solidify the foundations for establishing peaceful relations in the aftermath of armed hostilities.  Although the documentary evidence is subject to diverging interpretations, it seems plausible to claim that each of these concerns were rooted in an implicit acceptance of a deeper model of legitimate social action that emphasizes the significance of maintaining viable social relations in the context of warfare and political upheaval, and that this model may have a basis in the deep structure of human social and moral cognition.  Of course, more research is required to clarify and to spell out the implications of this model and to show whether and how it is expressed cross-culturally.  My objective here is to use the deliberations that led to the Martens Clause as a ground for understanding how a more sophisticated analysis of the structure of moral and social knowledge and the discursive practices to which they give rise can shed light on the emergence and persistence of the foundational norms of the humanitarian regime.    [5:  Cassese (2000).] 

§II: IR Theory and Moral Discourse

	Long before the 1899 and 1907 Hague Peace Conferences and the 1949 Geneva Conventions, before the Universal Declaration of Human Rights and the Genocide Convention, the use of violence in times of war and peace has been subjected to a multitude of ethical and legal restraints in virtually every culture throughout human history.  Prior to the move toward codifying the laws of war, in the European system the use of violence was restricted by the principles of the just war tradition and by diffuse[footnoteRef:6] cultural norms associated with the code of chivalry.[footnoteRef:7]  In Ancient Greece and in ancient India, some degree of special protection was extended to prisoners of war and to non-combatants,[footnoteRef:8] and in the Qur’an the Prophet Muhammad famously exhorted his followers to “fight in the name of God and in the path of God.  Fight the mukaffirun [ingrates, unbelievers].  Do not cheat or commit treachery, and do not mutilate anyone or kill children.”[footnoteRef:9]  With reference to the work of the medieval Islamic legal scholar al-Mawardi, John Kelsay claims that the reason for extending immunity to women, children, the aged, and the sick is because “as a general matter, they ‘do not fight.’”[footnoteRef:10]  The laws of war in ancient Hinduism “governed issues ranging from general prohibition on the use of weapons that caused unnecessary pain or more suffering than was indispensable to overcoming the enemy, to the treatment of enemy property and persons in conquered territory.”[footnoteRef:11]  In the ancient Hindu text the Manusmriti, an entire chapter is devoted to the laws of war: [6:  I use the term “diffuse” here to make clear that these norms were not explicitly codified into international law.  For more on the significance of codification, see Morrow (2007: 561), Cassese (2008: 167-169), and Best (1994: 39-44).]  [7:  See Coverdale (2004) and Walzer (1977: 34-47).]  [8:  On the laws of war in ancient Greece, see Ober (1994).  On the laws of war in Hinduism, see Greenwood (2008: 16), Jochnick & Normand (1994), and Hume (1916). ]  [9:  Quoted in Kelsay (2007: 100-101).  For a comparison of moral restraints on war in Christianity and Islam, see Johnson (1997).]  [10:  Kelsay (2007: 114).]  [11:  Subedi (2003: 354).] 

 Let no man, engaged in combat, smite his foe with sharp weapons concealed in wood, nor with arrows mischievously barbed, nor with poisoned arrows nor with darts blazing with fire;

Nor let him in a car or on horseback strike his enemy alighted on the ground…nor one, who sues for life with closed palms; nor one whose hair is loose and obstructs his sight; nor one who sits down fatigued; nor one who says, “I am thy captive.”

Nor one who is at sleep; nor one who has lost his coat of mail; nor one who is naked; nor one who is disarmed; nor one, who is a spectator, but not a combatant; nor one, who is fighting with another man;

Calling to mind the duty of honorable men, let him never slay one, who has broken his weapon; nor one, who is afflicted with private sorrow; nor one who has been grievously wounded; nor one, who is terrified; nor one who turns his back.

Thus has been declared the blameless primeval law for military men; from this law a king must never depart, when he attacks his foes in battle.[footnoteRef:12] [12:  Quoted in Subedi (2003: 354-355).] 


	In spite of the fact that each particular culture seems to place its own nuanced interpretation on the morality of warfare and political violence, it seems clear that some of the more significant restraints on the use of violence in international humanitarian law (e.g. civilian immunity, the protection of prisoners of war, and restraints on unnecessary suffering) have counterparts in virtually every major world culture and religious tradition.  Consequently, it seems plausible to suppose that the moral considerations that form the basis of the norms of IHL are highly resistant to the forces of cultural change and variation.  In this section I argue that the emergence and persistence of these norms across the bounds of space and time poses an important problem for social constructivist approaches to IR theory and that the path toward resolving this problem lies in taking seriously the idea that the basic moral considerations informing these norms are deeply rooted in the structure of human cognition.  Although the specific theoretical framework that I construct in §III for explaining how these deep cognitive structures come to be embedded into the norms of humanitarian law is in need of refinement, the degree of cross-cultural overlap with respect to the morality of political violence suggests the need for such a framework. 	
Constructivism on Institutional Design and Normativity

	As an approach to the study of international relations, social constructivism has become extremely popular in the past two decades, especially amongst those who believe that norms, values, and social identities have an important role to play in world politics.  In contrast to realism, Marxism, and rational choice theory, the proponents of constructivism believe 
(1): that the structures of human association are determined primarily by shared ideas rather than material forces, and (2): that the identities and interests of purposive actors are constructed by these shared ideas rather than given by nature.[footnoteRef:13] [13:  Wendt (1999: 1).] 


As a statement about the role of ideas in forming the basis of human association and the significance of culture for forming the basis of social identity, these two tenets of constructivism have much to offer.  Much of what transpires in world politics such as the onset of wars, the design of international institutions, and the ebb and flow of the international political economy are importantly related to shared ideas and understandings, and so to that extent, there are no major problems with constructivism as a theoretical perspective in IR.  The problem, however, lies with the constructivist view that all of our shared ideas, beliefs, and cognitive schemas, and as a result our international legal institutions, are fundamentally rooted in patterns of social interaction; it is this particular claim that I wish to contest and that I believe prevents constructivism from accounting for the emergence and persistence of the norms of IHL.
	 The view that shared ideas and beliefs have their root in patterns of social interaction is a fairly standard presumption in constructivist theorizing in IR, informing the constructivist interpretation of institutional design, international law, and normative legitimacy in world politics.[footnoteRef:14]  As Ian Hurd makes clear in his important article on legitimacy and authority in IR theory, states and their representatives come to regard certain norms as legitimate through a social process whereby they internalize external standards of behavior, a view which suggests that shared ideas are “imported” from the external social environment.  Likewise Christian Reus-Smit claims that “international law has become a site for the social construction of models of legitimate agency and action, and the models it enshrines have become key justificatory touchstones in the constitutive political struggles of global society.”[footnoteRef:15]  While such a claim is partially correct, it presumes that such models of “legitimate agency and action” are social constructs in the sense that they are defined entirely through patterns of social interaction in the international system.   [14:  For instance, see Wendt (2001: 1025), Reus-Smit (1997: 568-570), Hurd (1999), Finnemore & Toope (2001), Toope & Brunnee (2000), and Reus-Smit (2004).  ]  [15:  Reus-Smit (2004: 20).] 

	The problem with this view is that if models of “legitimate agency and action” are defined entirely through patterns of social interaction, it is virtually impossible to understand how and why these models emerge in the first place (i.e. why actors come to accept them as legitimate), and moreover it is difficult to explain how certain norms (e.g. the norms enshrined in IHL) are so persistent even in the context of distinct cultural structures.  As the comments at the beginning of this section indicate, the normative rules that prohibit the deliberate killing of civilians and that constrain the infliction of unnecessary suffering on combatants (rules that international jurist Antonio Cassese refers to as the “two cardinal principles” of IHL),[footnoteRef:16] are reflected in some form in virtually every culture, suggesting that they are highly robust in the face of cultural diversity and cultural evolution.  If social constructivism implies that models of normative legitimacy and the positive rules of international law to which these models give rise are primarily imported from the external environment through broad patterns of social interaction, we would expect the norms of humanitarian law to be far more malleable than they actually are.   [16:  See Cassese (2000: 206).] 

	Why does constructivism have such difficulty accounting for the emergence and persistence of the fundamental norms of IHL?[footnoteRef:17]  In my estimation, the root of the problem lies in the constructivist interpretation of moral reasoning, judgment, and knowledge.[footnoteRef:18]  On the constructivist view, agents and structures are “mutually constituted” in the following sense: social structures are a product of interaction and the beliefs, identities, and interests of individual agents are produced through their “embeddedness” into particular social structures.[footnoteRef:19]  If “agents are constructed by society,”[footnoteRef:20] it follows that moral reasoning and knowledge of right and wrong, just and unjust, are entirely produced[footnoteRef:21] through the distribution of social knowledge within a specific cultural context.  With such a view of human cognition and action, it is extremely difficult to explain why certain normative rules or models of legitimate social action tend to pop up in a wide variety of cultures and why they seem to stand the test of time.  It is certainly true that there is a wide degree of cultural variation in the models of legitimate social action that people tend to endorse; moreover, social interaction is absolutely critical for the development of a mature system of moral cognition and social judgment.  These claims are not being contested here.  What is being contested is the view that these models are derived entirely from the social environment and that the structure of human cognition plays a largely passive role in importing them from the external world.  In my view, there is a much greater degree of interaction between the structure of individual cognition and the external social environment: our experiences with the environment are significant because they “trigger” the processes whereby individuals construct and “externalize”[footnoteRef:22] their cognitive models of legitimate social action.  These cognitive models are often expressed through our deliberative interactions with other persons, and it is the process of public deliberation that facilitates their refinement and externalization into the basic structure of shared social institutions.   [17:  There are arguably two fundamental norms of IHL: the principle of distinction that prohibits the intentional killing of civilians in war and the principle of proportionality that is intended to restrain the use of violence within the bounds of military necessity.]  [18:  To fix my terminology, I use the term moral knowledge to refer to the cognitive states that one experiences when one “knows” that a certain course of action is right or wrong or that a certain social institution is just or unjust.  I make no strong presumption in favor of the view that such cognitive judgments are correct or incorrect.]  [19:  See Wendt (1999: Chapter 4).]  [20:  Wendt (1999: 186).]  [21:  It should be noted that Wendt does suggest that “agents are never perfectly socialized….  Every one of us has private beliefs that motivate us to pursue personal projects that can change our environment,” (1999: 188).  This much seems correct.  However, it is not entirely clear how we should go about distinguishing between private beliefs and social knowledge in a way that is consistent with the constructivist interpretation of moral knowledge.  As I suggest in the following section, the ability to become socialized in the first place depends upon a complex structure of knowledge that individuals have independently of their social environment, a view that calls into question the claim that normative beliefs are developed through a process of internalizing external social rules.]  [22:  Fiske (1993).] 

§III: A Generative Grammar Model of Moral Deliberation

	In the previous section we saw that although social constructivism is correct in terms of the emphasis it places upon the role of shared ideas in world politics, it rests upon a view of moral knowledge and discourse that prevents it from explaining how certain social norms, e.g. the norms reflected in IHL, emerge and persist through time and across cultural space.  Although social and cultural interaction have an incredibly important role to play in the development of moral knowledge and social cognition, it seems that the level of cultural variation we would expect to see if persons were simply products of their social milieu would be much greater.  With respect to the development of moral knowledge, it seems plausible to conclude that individuals share “an ‘abstract core’ that is not culture- but species-specific,”[footnoteRef:23] and as a result the constructivist view of moral and social cognition should be revised.  Indeed, since constructivism provides us with one of the most prominent ways of thinking about morality and social norms in IR theory, the theoretical costs of failing to revise its view of moral knowledge are quite significant.  Without developing a more sophisticated account of moral cognition and its relationship to deliberative interaction, our ability to fully explain how and why particular rules come to be incorporated into collective institutions will be jeopardized.   [23:  McCarthy (1994: 47).] 

	To make up for this critical flaw in social constructivism, in this section I develop a model of moral knowledge and deliberation that is based loosely upon the idea of generative grammar in linguistic theory.  In recent years, a number of scholars have argued that generative linguistics provides moral theory with “a useful model” for thinking about moral cognition and its development,[footnoteRef:24] a view with which I am highly sympathetic.  However, in what follows I argue that although the current work on the generative grammar model of moral judgment is very promising, it is not entirely clear how this model can be used to make better sense of complex social interactions and of the creation of social institutions such as the international humanitarian regime.  The problem lies chiefly in the fact that the current work on the generative grammar model tends to focus solely on the moral judgments that individuals make in isolation from other persons,[footnoteRef:25] such as those that we make in response to hypothetical moral dilemmas.  The types of judgments that people make in response to hypothetical moral dilemmas such as the famous trolley problems certainly provide us with a window into the nature of moral cognition, but in my view they only provide us with a part of the picture.  The other critical part of the picture consists in those judgments that we make with, or at least in the presence of, other persons, especially those that are made in the context of deliberative communication in which we must take the perspective of others in order to justify our normative claims.     [24:  Mikhail (2000: 1).]  [25:  A somewhat similar point is made by Jackendoff (2007: 181) and (2010: 390).  ] 

	More specifically, many of our most important moral judgments (e.g. those that relate to considerations of justice and fairness) are triggered through a process of deliberation in which “the forum effects of talk” force us to articulate our claims in the form of expressions that are acceptable to all of those concerned.[footnoteRef:26]  By focusing their research almost entirely on individual reactions to particular moral dilemmas and by overlooking processes of deliberative interaction in which our moral judgments are made in response to the expectations of others, moral theorists and cognitive scientists who are sympathetic to the generative grammar model miss out on a critical aspect of our moral lives.  However, a focus on social deliberation will not necessarily force us to accept the standard constructivist view that moral knowledge is derived entirely through a process of internalizing external standards of conduct.  Instead, analyzing the relationship between moral judgment and deliberation forces us to recognize three subtle, yet important points:  [26:  On the forum effects of talk, see Mitzen (2005: 411-410).] 

(1) It is through the process of deliberating with others that individuals are forced to articulate their moral judgments in terms that are impartial and acceptable to all. 

(2) Although the process of deliberation forces us to articulate our judgments in terms that are acceptable to all, this does not imply that deliberation always forces us to “import” standards of behavior from the external social environment.

(3) When we articulate our moral judgments in an impartial manner, we give expression to our innate “sense of justice,” and to that extent deliberative interaction with others forces us to come to terms with a deeper set of moral judgments that we already implicitly endorse.      
	
If these claims are correct, they suggest that the current iteration of the generative grammar model of moral judgment is incomplete, and that the path forward lies in expanding the model to apply more directly to processes of social deliberation.  In order to develop these thoughts more fully and to explain how they are relevant to the study of international legal institutions, in the rest of this section I briefly outline the basic tenets of the generative grammar model of moral knowledge, highlight the problems involved with overlooking deliberative interaction, and explain how the model can be improved.  

The Cognitive Basis of Moral Knowledge and the Generative Grammar Model

	Since at least as far back as the eighteenth century, the study of moral psychology has been divided into two competing schools of thought: a sentimentalist tradition associated with the work of David Hume and a rationalist tradition associated primarily with the work of Immanuel Kant.  According to the canonical interpretation, the sentimentalist-rationalist divide is grounded in a disagreement over the relative causal significance of two important components of human psychology: emotions and reason.  Whereas Humean sentimentalists believe that ethical appraisals are ultimately rooted in the emotions and that reason is, and should be, the “slave of the passions,” Kantian rationalists claim that moral appraisals are derived from reason.  In my estimation, what unites these otherwise divergent perspectives is a recognition that human morality, and therefore moral cognition, action, and discourse, possesses a fundamentally psychological basis that shapes how individual persons react to the morally relevant qualities of particular actions and institutions.  Although the view that I adopt in this essay is far Kantian than Humean, I argue that it is consistent with recent empirical findings in the psychology of moral judgment that some scholars interpret as evidence for the primacy of emotional reactions in causing ethical appraisals; in that sense, I argue that moral appraisals, or at least those appraisals that are relatively stable upon reflection, have a cognitive rather than a sentimental basis.  As I indicate below, the considered ethical judgments of individuals, e.g. those that can be expected to be expressed in processes of social deliberation, are rooted in a tacit knowledge of abstract principles and cognitive models in a way that is similar in kind to our tacit knowledge of linguistic grammar. 
	In order to locate the generative grammar model of moral deliberation within its proper intellectual context, I begin by providing a few brief comments on the “linguistic analogy” set forth by John Rawls in his now classic treatise A Theory of Justice and I follow this up with an excursus on generative linguistics in the following sub-section.  In §IV of A Theory of Justice, Rawls make an argument concerning the relationship between moral and linguistic theory that is worth quoting at length:

Let us assume that each person beyond a certain age and possessed of the requisite intellectual capacity develops a sense of justice under normal social circumstances.  We acquire a skill in judging things to be just and unjust, and in supporting these judgments by reasons.  Moreover, we ordinarily have some desire to act in accord with these pronouncements and expect a similar desire on the part of others.  Clearly this moral capacity is extraordinarily complex.  To see this it suffices to note the potentially infinite number and variety of judgments that we are prepared to make.  The fact that we often do not know what to say, and sometimes find our minds unsettled, does not detract from the complexity of the capacity we have.  

Now one may think of moral theory at first (and I stress the provisional nature of this view) as the attempt to describe our moral capacity; or, in the present case, one may regard a theory of justice as describing our sense of justice….A useful comparison here is with the problem of describing the sense of grammaticalness that we have for the sentences of our native language.  In this case the aim is to characterize the ability to recognize well-formed sentences by formulating clearly expressed principles which make the same discriminations as the native speaker.  This undertaking is known to require theoretical constructions that far outrun the ad hoc precepts of our explicit grammatical knowledge.  A similar situation presumably holds in moral theory.  There is no reason to assume that our sense of justice can be adequately characterized by familiar common sense precepts, or derived from the more obvious learning principles.  A correct account of moral capacities will certainly involve theoretical constructions which go much beyond the norms and standards cited in everyday life; it may eventually require fairly sophisticated mathematics as well.[footnoteRef:27] [27:  Rawls (1999 [1971]: 41-42).] 


In modern parlance, the view expressed in these passages implies that individual persons are genetically equipped with a “moral faculty” that grounds their sense of justice and their ability to make distinctions between right and wrong, just and unjust.  While it does not imply that all individuals share the exact same moral outlook, this view tacitly suggests the existence of a consensus on a set of moral principles that are used to evaluate the moral qualities of the basic structure of social institutions.[footnoteRef:28] [28:  Rawls (1999: 172).] 

	Though a more detailed analysis of the linguistic analogy will be presented below, the initial argument for the existence of a moral faculty, the operations of which are characterized by a “moral grammar,” can be stated quite succinctly: not only does the presumption of a moral faculty help to explain how it is possible for individuals to identify particular actions and institutions as possessing morally relevant qualities in the first place, but in addition it helps to makes sense of the wide range and variety of judgments that they make in response to such actions and institutions.[footnoteRef:29]  As we will see in the excursus on generative linguistics, the argument for the existence of linguistic grammar is rooted in the observation that individuals are able to make a wide variety of judgments concerning the linguistic qualities of particular statements: they are able “to make infinite use of finite means” in the sense that they use a finite set of principles of grammar to judge an infinite number of sentences or utterances.[footnoteRef:30]  Previewing the argument below, the linguistic analogy helps to make sense of two important findings in the cognitive psychology of moral judgment: (1) the fact that moral judgments are often based on intuitive reactions to actions and institutions, rather than explicit chains of reasoning from principles to conclusions,[footnoteRef:31] and (2) the fact that the ability to recognize morally relevant distinctions emerges very early in life and that all individuals eventually come to express a particular moral outlook. [29:  Mikhail (2000: 50-57).]  [30:  Chomsky (2000: 6).]  [31:  Mikhail (2000: 101, footnote 9).] 


An Excursus on Generative Linguistics
	
	As indicated by the passage cited above, John Rawls self-consciously models his conception of moral theory on the framework of generative linguistics, developing an analogy which has recently generated fruitful discussion amongst philosophers and cognitive scientists.  In some respects, the analogy with linguistics is imperfect, and in that regard its strengths and weaknesses need to be kept firmly in mind.  To help bring out the strengths of the linguistic analogy, and to mindful of its limitations, in this section I provide an overview of some of the main ideas of generative linguistics, focusing specifically on its distinctive account of the mind and its significance for understanding the human language faculty.  Since it is beyond the scope of this essay to provide an exhaustive account of the development of linguistic theory, I make no sincere attempt to comment on more recent developments in the field nor do I consider the significance of the Chomskyan revolution for the cognitive sciences as a whole.[footnoteRef:32]  For our purposes, the most important aspect of generative linguistics lies in its view of the mind as a modular system that is constituted in part by neurologically realized mechanisms in the brain of individuals. [32:  For a review of the Chomskyan framework, see Smith (2005), Lasnik (2005), Jackendoff (2002: Part I), and Jackendoff (2007: Chapter 2).] 

	The study of generative linguistics has been carried on by linguists and cognitive scientists since the early 1950s, and as Noam Chomsky points out the main ideas date back to at least the sixteenth century if not earlier.  While additional research and theorizing has led to a great degree of refinement and an abandonment of certain ideas, some of the central ideas have remained constant.  Taking some risk at oversimplification, one can think of generative linguistics as centered on providing an answer to the following question, which Chomsky refers to as “Plato’s Problem”: “how is it possible for individuals to gain an extraordinarily rich and complex knowledge of language given the finite range of experiences to which they are exposed?”[footnoteRef:33]  In the early 1950s and 1960s, Chomsky argued that previous approaches to the study of language were inadequate in large part because they could not develop a convincing answer to this problem. [33:  Chomsky (1986: xxv).	] 

	To clarify the problem, consider the following facts.  Assuming some degree of normal functioning, all human beings who attain a certain age become competent users of a particular language, whether it is English, Spanish, or Japanese.  At the very least, this suggests that the neural architecture of human beings has certain properties that enable individual persons to learn languages, to engage in abstract thinking, and so on.  Since at least the eighteenth century, there have been two basic ways to account for how individual persons are able to acquire linguistic knowledge, i.e. knowledge of the grammatical structure of a particular language: an empiricist view and a rationalist view.[footnoteRef:34]  As empiricists believe that all human knowledge is acquired through sense experience, empiricism implies that knowledge of language is acquired through repetitive practices and explicit instruction by the members of a particular language community.  In other words, the human mind is a tabula rasa in that knowledge of language is derived entirely through experience.  On this view, the only thing that can be said about the native endowment of the mind is that it possesses a mere capacity to learn language. [34:  For more on rationalism and empiricism with respect to Chomsky’s work, see Hornstein (2005).] 

	The problem with empiricism is that it cannot provide a convincing response to Plato’s Problem, a point which can be made clear by considering Chomsky’s now famous critique of B.F. Skinner’s book, Verbal Behavior.  As a founding father of the behaviorist approach to human psychology, Skinner claimed that verbal behavior can be accounted for merely by reference to a set of environmental stimuli and broad patterns of reinforcement in the language community.  On this view, there is no presumption that the subjective states or mental processes of individual language users play an important role in language acquisition and verbal behavior; in fact, there is a strong presumption against this idea.

Skinner’s thesis is that external factors consisting of present stimulation and the history of reinforcement…are of overwhelming importance, and that the general principles revealed in laboratory study of these phenomena provide the basis for understanding the complexity of verbal behavior.  He confidently and repeatedly voices his claim to have demonstrated that the contribution of the speaker is quite trivial and elementary, and that precise prediction of verbal behavior involves only specification of the few external factors that he has isolated experimentally with lower organisms.[footnoteRef:35] [35:  Chomsky (1959: 27-28).] 


In a scathing critique of this view, Chomsky claims that it is not strictly possible to account for linguistic behavior, specifically its variety and creativity, without bringing in the distinctive contribution of individual language users.  The ability to recognize and produce linguistic expressions that far outstrip the specific kinds of information that is typically presented to normally functioning humans suggests that “there must be fundamental processes at work quite independently from ‘feedback’ from the environment.”[footnoteRef:36]  In short, the study of language and verbal behavior must be informed by a mentalistic outlook, an approach to human psychology that aims to generate theories that adequately reflect “a mental reality underlying actual behavior.”[footnoteRef:37] [36:  Chomsky (1959: 42).]  [37:  Chomsky (1964: 4).] 

	The line of argument that Chomsky develops against behaviorism helps to form the entire basis of his approach to linguistics, and it also constitutes part of the basis of the approach to moral knowledge and discourse that I develop in this essay.  Since the concept of knowledge that Chomsky employs in this argument is somewhat technical it will be particularly useful to make a few clarificatory remarks before moving on.  Perhaps the best way to clarify Chomsky’s account of linguistic knowledge is to distinguish it from his notion of linguistic performance.  In Chomsky’s view, knowledge of language is regarded “as a certain state of the mind/brain, a relatively stable element in transitory mental states once it is attained,” and it is taken to be distinct from the use of language in everyday life.[footnoteRef:38]  The use of language, or linguistic performance, is subject to a wide array of contingent factors including culture, politics, emotions, or attention span.  When an individual uses language to write, speak, or debate, she implicitly relies upon a broader structure of linguistic knowledge, but her individual utterances or written sentences are affected by any number of things.  The primary objective of generative linguistics is to account for knowledge of language and to explain how such knowledge is acquired; understanding how this knowledge is put to use is a secondary task.  Knowledge of language is not to be conceptualized as a mere ability to use a particular language, be it French, English, or Arabic; rather it is conceptualized as a steady state of the mind/brain, and the goal of generative linguistics is to account for this state.  In this case, the term “steady state” refers to the end state of a process of linguistic maturity, the state of the mind/brain that one is in when one knows a particular language. [38:  Chomsky (1986: 12).] 

	In virtue of the fact that the Skinnerian approach to language overlooked the contribution of the mental processes of individuals Chomsky argued that it could not provide a compelling account of our knowledge of language.  According to Chomsky “it is simply not true” to claim that people “learn language only through ‘meticulous care’ on the part of adults who shape their verbal repertoire through careful differential reinforcement.”[footnoteRef:39]  In contrast to behaviorism and empiricism, Chomsky outlines a rationalist approach of linguistic knowledge which holds that the complex abilities of language users “indicate that there must be fundamental processes at work quite independently of ‘feedback’ from the environment.”[footnoteRef:40]  On his view, behaviorism and empiricism are seriously flawed in that it is not possible to account for linguistic knowledge merely by reference to the external environment or to the information derived from sense experience.  Empiricism does not provide “any way to account for or even to express the fundamental fact about the normal use of language, namely the speaker’s ability to produce and understand instantly new sentences that are not similar to those previously heard in any physically defined sense or in terms of any notion of frames or classes of elements, nor associated with those previously heard by condition, nor obtainable from them by any sort of ‘generalization’ known to psychology or philosophy.”[footnoteRef:41]  In Chomsky’s view, the only way to account for linguistic knowledge and language acquisition is to focus on the internal cognitive structures and mechanisms that underlie our linguistic abilities. [39:  Chomsky (1959: 42).]  [40:  Chomsky (1942: 42).]  [41:  Chomsky (1964: 58).] 

	With a “shift” in “focus…from behavior or the products of behavior to states of the mind/brain that enter into behavior” comes a decisive shift in how language ought to be conceptualized.[footnoteRef:42]  That is, not only did the Chomskyan revolution call attention to a set of anomalies that were previously ignored, but in addition it required a significant alteration in the way that linguists approached the study of human languages; in particular, it required a unique way of conceptualizing the very idea of a language.  Up until that time, human languages were regarded as externalized objects or collection of utterances and written statements, a conception of language that Chomsky refers to as E-language.  On this view, the grammar of a particular E-language is a set of rules that “enumerates the elements of the E-language.”[footnoteRef:43]  The problem with this conceptualization is that it does not allow us to address the fact of linguistic creatitivity or what Chomsky calls “the unbounded character” of an individual’s “knowledge of language.”[footnoteRef:44]   [42:  Chomsky (1986: 24).]  [43:  Chomsky (1986: 20).]  [44:  Chomsky (1986: 20).] 

	If language is regarded as an external object rather than as a state of the mind/brain, then the grammar of a particular language is to be regarded as a set of rules that precisely characterizes the components of the language.  However, the sentences of any natural language are potentially infinite in number, and our ability to produce such sentences and to understand them in our everyday linguistic interactions is potentially infinite as well.  Viewing language as an external object implies that it is not possible to provide a precise characterization of it, since it is possible to construct an infinite amount of sentences in any language.  With this in mind, Chomsky suggested that linguists “shift” their attention from viewing language as an externalized object and begin to regard it as a component of the mind/brain of individuals.  To account for linguistic knowledge, one must regard language as an “internalized” object, or “I-language,” which is “some element of the mind of the person who knows [a] language.”[footnoteRef:45] [45:  Chomsky (1986: 22).] 

	
A generative grammar is not a set of statements about externalized objects constructed in some manner.  Rather, it purports to depict exactly what one knows when one knows a language: that is, what has been learned, as supplemented by innate principles.  [Universal grammar] is a characterization of these innate, biologically determined principles, which constitute one component of the human mind—the language faculty.[footnoteRef:46] [46:  Chomsky (1986: 24).] 


On this view, linguistic knowledge of a mature individual consists of two important elements, an intuitive knowledge of the neurologically realized principles of universal grammar and an experientially derived knowledge of the grammar of a particular language.  Viewing language in this manner requires linguists to look at verbal behavior and discourse as the outcome of an internal process that associates sounds and meanings; it requires them to look at language as an internalized mental object rather than a set of utterances or written texts.
	To sum up, the aim of generative linguistics is to provide a scientific account of the initial state of the language faculty and the process of maturity into the steady state in which an individual gains full knowledge of a particular I-language.  To achieve these difficult goals, generative linguistics aims to develop theoretical constructions, or grammars, that are designed to account for the set of possible expressions in a particular language and to explain how each language can be derived from the initial state of the language faculty.  In other words, it aims for “descriptive” and “explanatory” adequacy.  A particular grammar is descriptively adequate to the extent that it can provide a “full and accurate” description of a specific language;[footnoteRef:47]  it is explanatorily adequate to the extent that it can “show how each particular language can be derived from a uniform initial state under the boundary conditions set by experience.”[footnoteRef:48]  If these objectives can be achieved, an important implication follows: although there is a high degree of variation between particular natural languages, the initial state of the language faculty sets constraints on the number and variety of humanly possible languages.  In spite of the apparent degree of linguistic variation in the world, all “languages are cast in the same mold.”[footnoteRef:49] [47:  Chomsky (2000: 7).]  [48:  Chomsky (2000: 7).]  [49:  Chomsky (2000: 7).] 


From Linguistics to Morality: Moral Knowledge and Communicative Action

	The picture of the human mind put forth by Chomsky and his colleagues had a significant impact on the development of linguistics and cognitive science in the latter half of the twentieth century, opening new pathways for investigation that were previously ignored or regarded as irrelevant.  For our purposes, the most significant aspect of the Chomskyan framework lies in its view of the mind as a modular, computational system that is constituted in part by a genetic endowment and that is realized in the neural structure of the brains of individual persons.  On this strongly “Cartesian” view of the mind, individuals are “born knowing’ certain facts about universal constraints on human languages,” and in response to their experiences with the external environment they are able to construct mature linguistic grammars.[footnoteRef:50]  In my view, this particular theory of the mind provides a compelling template for the study of moral knowledge and discourse in IR, one which can serve to usefully reframe our understanding of the normative structure of international institutions in a way that might allow us to account for the emergence and persistence of the fundamental norms of the humanitarian regime.   [50:  Fodor (1983: 4).] 

	One might argue that the standard approaches to the study of norms in IR have tacitly operated on an “empiricist” theory of moral knowledge insofar as they take our sense of moral rightness, justice, and legitimacy to be imported from the external social environment via our experiences with others.  For instance, Ian Hurd claims that “the operative process in legitimation is the internalization by the actor of an external standard…a rule will become legitimate to a specific individual when the individual internalizes its content and re-conceives his or her interests according to the rule.”[footnoteRef:51]  While I do not dispute the idea that moral knowledge is significantly refined through our experiences with the social world, the tacit assumption of empiricism in statements such as this prevents IR theorists from explaining how or why particular positive rules become internalized or accepted as legitimate;[footnoteRef:52] as a result, empiricism prevents IR theorists from adequately explaining how these rules become incorporated into international institutions.  By viewing the mind as a natural object endowed with an intrinsic structure of propositional knowledge and by rejecting the idea that moral knowledge is derived entirely through our experiences with the social world, not only can IR theorists begin to shed light on how particular norms emerge and become recognized as legitimate, but in addition they can go some way toward explaining the trans-cultural validity of certain models of legitimate social action, such as those that forbid the killing of civilians in war.  The process of constructing social institutions and recognizing certain positive rules as legitimate is not merely one in which we come to import external standards of behavior into our own pattern of thinking, but it is also one in which our innate sense of justice is expressed and refined through our interactions with other persons.  In the rest of this section, I briefly outline some of the main reasons for endorsing the idea that moral knowledge is similar in kind to knowledge of linguistic grammar and I finish by highlighting an important gap in the current iterations of the generative grammar model of moral knowledge.  In particular, I extend the work on the linguistic analogy in moral theory by considering how the process of discursive interaction forces individual persons to compose their moral expressions and arguments in impartial language and how this affects the deliberative construction of international institutions.   [51:  Hurd (1999: 388).]  [52:  It should be noted that Hurd does seem to recognize this as a problem for IR theory, however to my knowledge neither him nor anyone else has come to the same conclusions that I outline above, see Hurd (1999: 401).] 

	To begin, recall that in the passage cited earlier, Rawls suggests that we have strong reasons to believe that our considered ethical judgments are founded upon a structure of rules that is similar in kind to the rules of linguistic grammar.  His reason for believing in the existence of a moral grammar is that normal human beings “are prepared to make” a “potentially infinite number and variety of judgments,” which parallels the argument for linguistic grammar made by Chomsky and his followers.[footnoteRef:53]  As Ray Jackendoff points out,  [53:  Mikhail (2000: 51).] 

Since the number of possible utterances of a human language is unlimited, language users cannot store them all in their heads.  Rather, knowledge of language requires two components.  One is a finite list of structural elements that are available to be combined.  This list is traditionally called the “lexicon,” and its elements are called “lexical items”…  The other component is a finite set of combinatorial principles, or a grammar.  To the extent that speakers of a language (or a dialect) are consistent with one another, we can speak of the “grammar of the language” as a useful approximation to what all its speakers have in common.[footnoteRef:54] [54:  Jackendoff (2002: 39).] 


In the case of moral judgment, the argument is that it would be difficult to understand how it is possible for individual human beings to make the range and variety of judgments that they “are prepared to make” without positing that there is a similar kind of complex cognitive architecture that underwrites them.[footnoteRef:55]  This suggests that moral knowledge is constituted by a minimal set of principles or cognitive models that are used by individuals to make a wide array of judgments with respect to particular actions and social institutions.   [55:  Rawls (1999 [1971]: 41-42).] 

	In response to this, one might argue that the seemingly infinite range and variety of the judgments that we are prepared to make suggests that there are no moral principles that underwrite our judgments, and that they are better regarded as intuitive responses to particular situations.[footnoteRef:56]  The problem with this idea is that it cannot account for our manifest ability to recognize the moral salience of particular situations, actions, and social institutions.  For instance, take the judgment that the president of Sudan is morally culpable for the genocidal actions of the janjaweed in the Darfur region and that he should be indicted by the International Criminal Court.  My ability to make this particular judgment is based upon my intuitive grasp of moral principles that enable me to determine when an individual should be regarded as morally culpable for a particular offense.  In addition, in order to pass judgment on what happened in the Darfur region of Sudan, it is necessary that I possess the ability to perceive the moral salience of a particular event or set of actions.  The idea here is that if I did not have an intuitive grasp of a basic set of moral principles, then I would not even be able to make or conceive of any moral judgments regarding the actions of the president of Sudan.  Consequently, this provides an intuitively plausible reason to believe that the infinite variety of moral judgments that I am prepared to make is underwritten by a cognitive structure that can be characterized by reference to basic models of legitimate social action. [56:  I am indebted to Marcus Holmes for raising this criticism.] 

	Not only does the linguistic analogy help to make sense of our ability to pass judgment on a wide range of actions and institutions, but in addition it is supported by two basic findings in the cognitive psychology of moral judgment.  First, in contrast to the work of developmental psychologists such as Lawrence Kohlberg and Jean Piaget who emphasized the role of explicit patterns of reasoning and deliberation in the exercise of moral judgment, a number of recent studies show that in many cases individual moral appraisals are driven by relatively quick intuitive reactions.[footnoteRef:57]  The idea that some, though certainly not all, of our moral judgments are the result of unconscious intuitive processes rather than an explicit deduction from abstract principles is corroborated by studies of what Jonathan Haidt refers to as “moral dumbfounding.”  According to Haidt and his colleagues, when research subjects are asked to provide an explanation of their moral response patterns to particular actions, they are typically unable to explain why they take it to be morally permissible or impermissible.  As these findings have been confirmed by a number of experiments, most psychologists argue that moral appraisal are often the result of intuitive processes rather than more effortful patterns of explicit deductive reasoning from abstract principles. [57:  Haidt (2001).] 

	In virtue of the distinction that linguists make between express and operative principles, the linguistic analogy provides us with a way of making sense of this data.[footnoteRef:58]  In the case of language, express principles are those that the native speakers of a particular language consciously use to judge whether a particular expression or utterance is acceptable.  Operative principles, on the other hand, are theoretical constructions that linguists use to help account for the ability of native speakers to pass judgment on an infinite variety of sentences, judgments which are exercised in a largely unconscious manner.  For instance, when one judges a particular statement to be grammatical or ungrammatical, one does not typically do this in an explicitly conscious manner.  We know that certain sentences are grammatical or not, but we do not necessarily know why we know: we do not explicitly judge sentences as grammatical or ungrammatical by explicitly deducing these judgments from principles of linguistic grammar.  Similarly, in the case of moral judgments, we often categorize certain actions and institutions as being right or wrong, just or unjust, but we do not necessarily know why we have these reactions.  By making a crucial distinction between express and operative principles, the linguistic analogy enables us to explain the moral reactions we have to particular situations without relying upon the idea that such reactions are the result of explicit patterns of conscious reasoning. [58:  See Mikhail (2000: 101-106) and Hauser (2006: 38).  ] 

	Of course, this does not necessarily imply that moral judgments are never influenced by conscious patterns of thought.  As I indicate in the following section, the moral claims that were expressed in the context of the deliberations that led to the famous Martens Clause at the 1899 Hague Peace Conferences were most likely made through sustained concentration and an effort on the part of the delegates to make their validity claims acceptable to all of those concerned.  However, although the judgments rendered in these types of situations are made through extensive concentration, they are not made through an explicit chain of reasoning from principles.  The delegates at the Hague Conference often came very close to expressing the principles upon which their judgments may have been based (after all, many of them were lawyers!), but they never explicitly justified their validity claims by reference to any abstract principles or the cognitive model that I lay out below.  They often referred to certain policies and rules as just or unjust, but they did not deduce these judgments from principles.  For these reasons, it seems clear that the types of judgments that were expressed during the 1899 Hague Peace Conference qualify as intuitive judgments.
	Secondly, the linguistic analogy enables us to account for the fact that the ability to make morally relevant distinctions arises very early in life, and that this ability conditions the further refinement of our moral sensibilities.  As Chomsky suggested in the case of language, if individuals were not genetically equipped with a finely structured cognitive system that can be characterized by reference to a Universal Grammar, they would not be able to construct a particular I-language in response to the information in their environment.  The information in the external environment is insufficiently rich, and so “much of what” we know about language “is acquired apart from any explicit instruction.”[footnoteRef:59]  Though the empirical evidence is not conclusive, recent studies indicate that the capacity for social evaluation emerges very early in life, that children are often able to make some of the same kinds of morally relevant distinctions that mature adults make, and that these capacities form the basis for social learning later in life.[footnoteRef:60]  As in the case of language, these findings indicate that moral systems may in fact be “cast in the same mold.”[footnoteRef:61] [59:  Chomsky (2009 [1966]: 101).]  [60:  See Hamlin et al. (2007), Bloom (2010).]  [61:  Chomsky (2000: 7).] 

	The argument for moral grammar implies that part of the task of the moral theorist is to identify and develop a set of principles that will serve to characterize our moral sensibilities, or what Rawls refers to as our sense of justice.  That is, the task of the moral theorist is to resolve what legal scholar John Mikhail refers to as the problem of descriptive adequacy, using Chomsky’s terminology.[footnoteRef:62]  Remember that in the case of language, a grammar is descriptively adequate to the extent that it characterizes our knowledge of language.  Constructing a descriptively adequate moral grammar implies identifying a set of abstract principles that expressly characterizes our considered moral judgments.  Though there is no strong ontological presumption in favor of the idea that such principles actually inhere in the mind of individuals, another way of putting the same point is to say that a descriptively adequate moral grammar enables us to make sense of the computational processes that generate ethical appraisals.  It enables us to deduce the judgments associated with a particular “I-morality,” or a steady state of the moral faculty.[footnoteRef:63]  An explanatorily adequate grammar, on the other hand, is able to show how each particular I-morality is derivable from an initial state of the moral faculty taking into consideration the constraints that are set by experience.  As with linguistics, the initial state of the moral faculty is described by the principles of a universal moral grammar. [62:  Mikhail (2000: 95).]  [63:  Dwyer (2009: 290).] 

	In recent work on the cognitive foundations of moral judgment, some scholars have argued that we can describe our intuitive moral judgments by references to principles such as the doctrine of double effect.[footnoteRef:64]  While much of this work is extremely valuable in enabling us to unlock the basic mechanisms at play in producing individual moral judgments, it tends to overlook a critical component of our everyday moral lives: many of our most important moral judgments are made not in isolation from other members of our social environment but in the present of and with these other individuals.  When the delegates to the 1899 Hague Conference made reference to the “atrocities of warfare” or to the necessity of “shielding the innocent, the peaceful, and [the] unarmed populations against the useless cruelties of invasion,”[footnoteRef:65] they were doing so not in the comfort of a laboratory experiment but in the presence of other delegates who might choose to contest their claims.  Furthermore, I suspect that some of the normative claims that were put forth at the conference would have been disregarded by those who made them, especially those made by militarists who had strategic interests in maintaining wide latitude for the use of military force.  	In a situation of public deliberation, actors are forced to express their moral claims in impartial language that is acceptable to all of those concerned, and so the laboratory experiments that are often used in current research on the nature of moral judgment only taps into a small but important component of our moral and social existence.  In order to gain a better understanding of our moral capacities and their relationship to social and legal institutions, we need to understand how they interact with the characteristics of public deliberation and we need to understand how the fact of publicity influences the moral claims that we make in the presence of other persons.  In addition, it seems plausible to suppose that a deeper consideration of the role of publicity in shaping our moral judgments may help to resolve the types of problems that confront any attempt to ground moral knowledge and discourse in the deep and universal structure of human cognition.  One may reasonably criticize such approaches by reference to the seemingly self-evident fact of cultural variation: if some models of legitimate action are universal, then why is there such variation in the world?[footnoteRef:66]  The proponents of the generative grammar model often explain the extent of variation by reference to the idea that individuals are “born knowing” certain constraints on possible human moral systems and that through their interaction with the social environment they eventually come to construct a mature moral system.   [64:  See Hauser et al. (2007) and Mikhail (2000).  The doctrine of double effect holds that an action with both good and bad consequences is permissible just in case the following conditions hold: (1) the act in question is not inherently impermissible; (2) the good effects of the act outweigh the bad effects; (3) the bad effects of the act are not explicitly intended; (4) the bad effects are not a means to the good effect.]  [65:  Scott (1920: 506)]  [66:  This criticism is raised by Jackendoff (2010: 390-393).  Also, see Prinz (2007).] 

	While this suggestion seems correct, it is also important to take into consideration the fact that the sheer existence of cultural pluralism does not provide sufficient warrant for the conclusion that the mental categories and models we use to evaluate actions and institutions are simply the products of social convention.  In my view, the fact that individuals from diverging moral perspectives can publicly argue over the moral qualities of actions and institutions suggests that they share a cognitive repertoire that is similar in certain respects.  Perhaps more controversially, it seems plausible to conjecture that when individuals publicly deliberate over social institutions, they give expression to a shared sense of justice by expressing their claims in terms that are impartial.  When individuals are forced to articulate their arguments in ways that are acceptable to others, e.g. during international conferences such as the 1899 Hague Peace Conference, they rely upon an implicit set of cognitive models of legitimate action in justifying their various arguments and validity claims.  Without having access to these implicit models of action, individuals would have a much more difficult time coordinating their arguments, expectations, and strategies in ways that can help them build sustainable institutions that are acceptable to all.	
	Since the role of publicity in deliberative interactions has been widely discussed by political theorists and IR scholars, before moving on I should clarify how the model of deliberation put forth in this section is unique.   Although it is a well-known fact that the condition of publicity imposes certain constraints on the types of claims that actors can express in the presence of others, particularly the constraint that they must be expressed in impartial language,[footnoteRef:67] most of these constraints are simply formal in that they only impose restrictions on the form that our normative validity claims can take.[footnoteRef:68]  Since many different claims are consistent with the constraints of publicity, they do not allow us to determine which claims will be expressed or accepted in the context of public deliberation.  More specifically, the constraints of publicity are necessary but insufficient to allow us to determine which normative validity claims will be expressed or accepted by others.[footnoteRef:69]  In my view, the basic cognitive models that individuals implicitly use to evaluate their social institutions enable them to structure their arguments in ways that will be acceptable to others.  Arguments that are consistent with these models are much more likely to gain acceptance, and people “know,” albeit unconsciously, that when they structure their claims accordingly social coordination will be more likely.[footnoteRef:70]   [67:  See Mitzen (2004) and Johnstone (2003). ]  [68:  The term “formal” is taken from John Rawls’s discussion of “The Formal Constraints of the Concept of Right” in §23 of A Theory of Justice.  According to Rawls, the constraint of publicity is one that any feasible principle of justice, or any principle of right for that matter, has to meet.  In his words, the “third condition” on the concept of right “is that of publicity, which arises naturally from a contractarian standpoint….The point of the publicity condition is to have the parties [behind the veil of ignorance] evaluate conceptions of justice as publicly acknowledged and fully effective moral constitutions of social life.  The publicity condition is clearly implicit in Kant’s doctrine of the categorical imperative insofar as it requires us to act in accordance with principles that one would be willing as a rational being to enact as law for a kingdom of ends,” (1999 [1971]: 115).]  [69:  A similar claim is made by Kant in To Perpetual Peace.  He claims that the requirement that our maxims be consistent with a constraint of publicity is “merely [a] negative [requirement], i.e. it serves only as a means for recognizing what is not right in regard to others,” (Kant 1795: 136).  ]  [70:  Within the literature on international negotiations, it is an accepted fact that arguments are more persuasive to the extent that they cohere with existing cognitive schemas.  See Ulbert & Risse (2005).] 

	Before moving on, a point of clarification needs to be raised.  In response to the line of reasoning above, one might argue that the generative grammar model of moral judgment is irrelevant for the study of moral discourse and international institutions.  Perhaps the model may be useful for explaining how individuals come to acquire a sense of justice in response to the interactions they have with their social environment, but when it comes to the study of international law and institutions the process of moral development can be safely left to the side.  Indeed, the delegates who took part in the 1899 Hague Peace Conference were fully developed human beings, and so therefore one might argue that the cognitive models they used in early life to construct a mature sense of justice (an I-morality) can be overlooked without any loss of explanatory value.  I have two responses to this potential objection.  First off, as will become glaringly obvious in the case study that follows, delegates to international conventions often make significant use of moral concepts such as “justice,” “obligation,” “rights,” and “respect for persons,” suggesting that their discursive practices are giving expression to their moral conscience.  While some of their statements may be directly motivated by strategic considerations, they still have some intuitive knowledge of what justice requires.  Hence, a project that aims to understand how moral knowledge and the sense of justice influences international law and institutions is worth the effort and entirely relevant.  Secondly, if an individual’s mature sense of justice is partially determined by his or her genetic endowment coupled with triggering mechanisms from the environment, and if some moral principles are recognized by the members of distinct cultures, then the generative grammar model provides us with a plausible meta-theoretical framework for understanding the existence of moral universals.  Duly expanded to apply more directly to social processes of deliberation, the generative grammar model may allow us to see why certain positive rules of international humanitarian law consistently emerge across the boundaries of time and space.	 
§IV: The Universal Basis of International Humanitarian Law: Moral Deliberation at the 1899 Hague Peace Conference

“Until a more complete code of the laws of war is issued, the High Contracting Parties think it right to declare that in cases not included in the Regulations adopted by them, populations and belligerents remain under the protection and empire of the principles of international law, as they result from the usages established between civilized nations, from the laws of humanity, and the requirements of the public conscience.”[footnoteRef:71] [71:  Hague Convention II with Respect to the Law and Customs of War on Land, July 29, 1899.  With important modifications, the Martens Clause has been subsequently restated in several international conventions, including “the 1949 Geneva Conventions for the Protection of Victims of War,” Meron (2000: 78).   ] 


	Since its initial articulation at the first Hague Peace Conference in 1899, the Martens Clause has come to be regarded as a foundational component of international humanitarian law. [footnoteRef:72]  Not only has the clause been restated in a wide variety of important treaties and conventions, but in addition it had an influence on legal thinking at the Nuremburg trials that prosecuted Nazi war criminals in the aftermath of World War II, and thus it seems clear that the clause has had an important effect on political practice and international jurisprudence alike.  As specified in the quote above, the Martens Clause was intended to extend legal protection to members of the civilian population and to belligerent forces in cases that do not clearly fall within the purview of the regulations set forth in the Hague Convention on the Law and Customs of War.  Recognizing the intrinsic difficulty of to developing positive rules that can adequately cover all possible contingencies that may arise in the midst of armed conflict, the delegates at the 1899 Hague Conference adopted the clause to set restraints on the arbitrary use of military power and to reject the principle that “all that is not prohibited is allowed.”[footnoteRef:73]  By approaching “the questions of the laws of humanity for the first time not as a moral issue but from [an apparently] positivist…perspective,” the Martens Clause represents an “ingenious blend of natural law and positivism.”[footnoteRef:74] [72:  Meron (2000: 79).]  [73:  Pustogarov (1999: 131)]  [74:  Cassese (2000: 188).] 

	In this section I argue that although the Martens Clause was inserted into the preamble of the Hague Convention on the Law and Customs of War to overcome a diplomatic stalemate between weak and powerful states, the deliberations that led to its articulation and endorsement provide a window into the use of moral language in facilitating the creation of international institutions, specifically with respect to the norms of IHL.  While the deliberations that led to the articulation of the clause only provide modest support for the idea that the fundamental norms of IHL are rooted in the generative grammar of social and moral cognition, they do enable us to see how shared cognitive frames can serve to coordinate the strategies and expectations of social actors in a way that generates support for particular institutional structures.  The overriding concern of the delegates was to agree upon a mutually acceptable set of rules that could serve to protect the innocent, to restrain the arbitrary use of military power, to protect the right to resist forcible incursions into national territory, and to preserve the foundations for maintaining a viable international society in the aftermath of armed hostilities.  Each of these concerns seems to have been underwritten by an implicit cognitive model or grammar of social relations that is similar in structure to a tacit social contract.  A plausible interpretation of the documentary evidence is that the grammar of social relations functioned as a shared mental model in the sense that it provided the delegates with a shared language of moral argument that enabled them to coordinate their expectations in a way that served to build support for the Martens Clause, which in turn helped to overcome a diplomatic impasse that posed a threat to the broader objective of codifying the law and customs of war.  As Arthur Denzau and Douglass North point out, a shared mental model “provides those who share it…with a set of concepts and language that makes communication easier…To the extent that the speaker and listener have common features in their mental models for the concepts identified in the SMM [shared mental model], they are more likely to be able to encode and decode their internal ideas into a shared language, and more likely to communicate effectively using single terms to stand for substantial pieces of implicit analysis embodied in the SMM.”[footnoteRef:75] [75:  Denzau & North (2000: 38).] 

	While the implicit cognitive model that enabled the delegates to coordinate their arguments and expectations is difficult to specify with any precision, the following rules seem to have been operative, at least to a certain extent:
1. If S has a right to P, where S is any subject and P is a thing or a relationship, then every other subject has a obligation to uphold S’s right to P.
2. S can lose the right to P only if S intentionally gives up the right to P.
3. The right to P can be given up in one of two ways, either by a specific expression or by an action that violates a social norm.
4. If S’s right to P is violated or otherwise threatened by V, then S has the right to defend P with the use of force against V.  

Although (1)-(4) do not present a well-specified adequate moral grammar of social relations, it seems that something very close to these principles were operating “in the background” of the debates that led up to the Martens Clause, and that incidentally built support for the Hague Conventions.  As I suggested above, one of the major concerns of the delegates in 1899 was to establish clear principles on the law and customs of war so as to preserve the institutional framework for a stable international society during and after the use of armed violence.  In addition, many of the judgments that were expressed reflecting a concern over protecting civilians and over protecting the rights of occupied peoples seems to have conveyed a strong interests in upholding a tacit “social contract” [footnoteRef:76] between all of those affected by the atrocities of war.  The reason why the delegates were interested in building support for the customs of war that would protect the civilian population consisted in their tacit endorsement of the claim that civilians have done nothing wrong to give up their right not to be killed,[footnoteRef:77] and as such everyone else has an obligation to respect this right.  Furthermore, while weak and powerful states disagreed over how to define the rights and obligations of occupying forces vis-à-vis the occupied population, they all agreed that political communities and their citizens have a right to resist military incursions into their territory.  In my view, it was the acceptance of these basic considerations that enabled the delegates at the 1899 conference to support the Martens Clause, hence safeguarding the effort to codify the laws of war.  In order to show how the generative grammar model of moral deliberation sheds light on the debates that led to the adoption of the Martens Clause, in the rest of this section I briefly set out the historical context of the Hague Conference and I finish by discussing the role of moral discourse in building support for the clause. [76:  I use the term in quotation marks to indicate that the implicit contractual principles that seem to have been operative in the debate over the Martens Clause are not nearly as complex as the social contract tradition in Western political philosophy and to signal that I do not wish to impose the presumptions of this tradition onto our interpretation of other cultures.  ]  [77:  For more on the liability to be killed in war, see McMahan (2009).] 

Setting the Context: The 1899 Hague Peace Conference in Perspective

	As with many international conferences, the Hague Peace Conference of 1899 arose through a complex mixture of high-minded idealism and diplomatic intrigue.  In an effort to cloak the strategic and financial interests of his government in a shroud of flowery language that emphasized humanitarianism and world peace, Czar Nicholas II of Russia circulated a letter to foreign diplomats in St. Petersburg to request their cooperation in convening an international peace conference.  On the morning of August 24, 1898, the Russian Foreign Minister, Count Muraviev, distributed the Czar’s letter, which stipulated that 
…the imperial government believes that the present moment would be very favorable for seeking, by means of international discussion, the most effective means of ensuring to all peoples the benefits of a real and lasting peace, and above all of limiting the progressive development of existing armaments. [footnoteRef:78] [78:  Scott (1915: xv).] 


While moral considerations may have played some role in influencing the Czar’s decision to convene an international conference, the most plausible explanation for this historic decision lies in Nicholas II’s concern over the political and economic fate of his government.[footnoteRef:79]  At the time, the Russians were fearful that an increase in military expenditures to keep up with the production of armaments in Austria would pose a significant threat to their financial stability.  The proposal to convene an international conference for the purpose of limiting the supply of arms in Russia and Europe was designed to counteract this possibility.[footnoteRef:80]  According to the views of one historian, humanitarian considerations were the “least important” factor in motivating the Russian government to propose the conference.[footnoteRef:81] [79:  Ford (1936: 381-382).  Also, see Best (1999) and Davis (1962).]  [80:  Ford (1936: 381).]  [81:  Ford (1936: XX)] 


A great deal was said about lofty idealism, humanitarian motives and so forth, but the characters of the persons who said it and who were responsible for the conference idea give logical corroboration to the conclusion that in spite of their lip service to the ideal of human welfare, its principal interest for them was in the excellent “front” it provided for their scheme.[footnoteRef:82] [82:  Ford (1936: 381-382).] 


	Not surprisingly, the Russian proposal was treated with a great deal of skepticism by foreign diplomats and it was regarded as a source of immense of opportunities by the advocates of the peace movement.  In a second rescript to foreign diplomats, Count Muraviev suggested that the parties to the conference should adopt three basic tasks: (1) to reduce armaments, (2) to develop the outlines of an international arbitral body for peacefully adjudicating international disputes, and (3) to update and codify the law and customs of warfare.  The historical evidence seems to indicate that political officials and members of the peace movement were primarily interested in reducing the flow of armaments.  
The 1898 rescript naturally had been interpreted to mean that the conference thus summoned was a disarmament conference; and it was persistently so called.  When it met at The Hague in 1899, the peace conference achieved nothing in the field of disarmament and was thus dismissed as a complete failure by most of the journalists covering it—an early example of the perennially poor coverage of the laws of war in the press.  The Russian efforts to stop the manufacture and/or use of new weapons and materials failed almost completely: the Americans, with their love of technology, being particularly happy that they did.[footnoteRef:83] [83:  Roberts (1994: 121).] 


While both the 1899 and 1907 conferences did make important headway on the issue of international arbitration,[footnoteRef:84] one of the most significant achievements of the conference consisted in its successful codification of the law and customs of war. [84:  Caron (2000).] 

One American member of the conference went so far as to say that the peace conference accomplished a great and glorious result in “the humanizing of warfare and the codification of the laws of war” as well as in “the establishment of a permanent International Court of Arbitration.[footnoteRef:85] [85:  Roberts (1994: 121).] 


Prior to the 1899 Hague Peace Conference, there had been very few successful efforts toward the codification of the rules of conduct during armed disputes; the fact that delegates to the conference made progress in this area is more than enough to merit the conclusion that their efforts were not made in vain.  Since the broader objective of this section is to show how the generative grammar model of moral deliberation illuminates the connection between individual patterns of moral cognition and the socially constructed rules of IHL, in what follows I focus exclusively on the debates over the law and customs of war, overlooking those that centered on arms limitation and international arbitration.  Of course, this should be taken to imply that moral judgment and deliberation had no influence over the debates on armaments and international arbitration (they did).  However, from the perspective of modern IHL, the debates over the law and customs of war were vastly more significant, a significance which is reflected in the deliberative process that led to the adoption of the now-famous Martens Clause.

The Martens Clause

	Upon meeting at The Hague in the summer of 1899, the conference proceedings soon took on a highly formulaic quality.  Prior to the first meeting, “it had been reported that delegates would divide into three commissions to consider points of [Count] Muraviev’s circular of January 11th.”[footnoteRef:86]  As the conference was tasked with confronting three major issues (i.e. arms limitation, international arbitration, and the laws of war), each commission was responsible for devoting itself to one specific problem and for reporting the results of their efforts to the conference as a whole.  The second sub-commission, headed by Feodor Martens, was charged with codifying the law and customs of war.  According to the second rescript circulated by the Russian government, the proceedings of the Hague Conference with respect to the law and customs of war were to be based upon the 1874 Brussels Declaration.  As legal scholar Christopher Greenwood points out, the Brussels Declaration “itself was never ratified but many of its provisions were incorporated into the Manual of the Laws and Customs of War adopted by the Institut de Droit International at its Oxford session in 1880.”[footnoteRef:87]  	 [86:  Davis (1962: 95).  ]  [87:  Greenwood (2008: 24).] 

	The deliberations that led directly to the adoption of the Martens Clause emerged within the context of a broader debate between the representatives of powerful states and the representatives of weak states over the rights and obligations of belligerent forces vis-à-vis occupied peoples.  The first two chapters of the 1874 Brussels Declaration (Article I through Article XI) were intended to define the terms of military occupation and to spell out the characteristics that individual combatants must satisfy in order to qualify as lawful combatants that are entitled to prisoner of war status upon capture.   As one might expect, the representatives of more weak states were highly critical of any rules or principles that would serve to increase the power or authority of occupying forces.  According to one of the most outspoken critics of the rights of occupying powers, the Belgian delegate Auguste Beernaert, 
Under the Brussels draft the conquered or invaded country recognizes the invader in advance as having rights on its territory.  The invader is to maintain the existing laws, or change them, and he is to enforce them (Article 3).  The officials of the invaded country are authorized to place themselves in the service of the conqueror, if they deem fit, and some guaranties are even stipulated in their behalf in this case.  This is the object of Article 4.  The invader is authorized to collect existing taxes for his benefit (Article 5), and this right is singularly amplified by Articles 40, 41, and 42…Such a conventional engagement does not really seem admissible to me.  Not that I wish to criticize the fact.  Things have always happened thus, and they will doubtless continue to be the same, so long as humanity does not give up war.  But, although it is natural for the conqueror to derive the power to act thus from victory, I cannot understand a convention giving him the right…  It does not seem to me that one can sanction in advance as a right that which necessarily belongs to the domain of fact and force….  I therefore think that from every standpoint there are situations here which it is better to leave to the domain of the law of nations, however vague it may be.  We cannot here transform fact into law, and this would be the inevitable result, for we must regard the case at once from the standpoint of both invader and invaded.  The country occupied is placed under the law of the conqueror; this is a fact; it is force and uncontrollable force at that; but we cannot in advance legitimate the use of this force and recognize it as law….  In my opinion we ought only to adopt provisions which admitting the fact without recognizing the right of the conqueror, would involve a pledge on the part of the latter to exercise his right moderately.[footnoteRef:88] [88:  Scott (1920: 503-504).] 


As this speech indicates, the major concern of weak states with respect to Chapter I of the Brussels Declaration consisted primarily in a concern over recognizing in advance that occupying forces had any legitimate rights over the subjects of an occupied country.[footnoteRef:89]  In contrast, the representatives of strong states were far more inclined to endorse a position that provided occupying powers with greater latitude.  As Antonio Cassese points out, “the position of major powers was clear.  Except for Great Britain, they were in favor of granting extensive rights to occupying powers.”[footnoteRef:90] [89:  See Scott (1920: 520).]  [90:  Cassese (2000: 196)] 

	In the context of this broader debate over the rights and obligations of occupying powers, the more immediate concern that eventually led to the adoption of the Martens Clause were the components of the Brussels Declaration that dealt with the following question: “who should be regarded as belligerents, combatants, and non-combatants?”[footnoteRef:91]  Articles 9 and 10 of the Brussels Declaration read as follows: [91:  Scott (1920: 546).] 

Art. 9. The laws, rights, and duties of war apply not only to armies, but also to militia and volunteer corps
fulfilling the following conditions:
1. That they be commanded by a person responsible for his subordinates;
2. That they have a fixed distinctive emblem recognizable at a distance;
3. That they carry arms openly; and
4. That they conduct their operations in accordance with the laws and customs of war.
In countries where militia constitute the army, or form part of it, they are included under the denomination “army.” 

Art. 10. The population of a territory which has not been occupied, who, on the approach of the enemy, spontaneously take up arms to resist the invading troops without having had time to organize themselves in accordance with Article 9, shall be regarded as belligerents if they respect the laws and customs of war. [footnoteRef:92] [92:  Scott (1920: 546-] 


According to the Belgian delegate, these articles provided insufficient protection of the rights of occupied peoples to resist military incursions into their territory.  Speaking rhetorically, he asked “by undertaking to restrict war to States only, the citizens remaining to a certain extent only mere spectators, would not the risk be run of reducing the factors of resistance by weakening the powerful mainspring of patriotism?  Is it not the first duty of a citizen to defend his country and is it not to the fulfillment of this duty that we all owe the most beautiful pages of our national history?”[footnoteRef:93]  In order to maintain the right of the civilian population to resist military occupation, he intended “to suppress any provision on lawful combatants, so as…to remit the matter to general international law.”[footnoteRef:94]  [93:  Scott (1920: 504).]  [94:  Cassese (2000: 194).] 

	While the representatives of the more powerful states were against any proposition that would extend legal recognition to civilians who spontaneously rise up in rebellion against an occupying force, and while they may have endorsed the idea that such individuals “should be treated as francs-tireurs and subject to execution,”[footnoteRef:95] their arguments do not suggest a principled rejection of the claim that people should have a right to resist an illegitimate incursion into their territory.  In response to a proposed article by the British delegate Sir John Ardagh that would have extended greater recognition to the rights of the citizens to resist occupation,[footnoteRef:96] German Colonel Gross von Schwarzhoff claimed that  [95:  Ticehurst (1997: http://www.icrc.org/eng/resources/documents/misc/57jnhy.htm). ]  [96:  Ardagh’s proposed article reads as follows: “Nothing in this chapter [i.e. the chapter on the definition of belligerents] shall be considered as tending to lessen or abolish the right belonging to the population of an invaded country to fulfill its duty of offering by all lawful means, the most energetic patriotic resistance against the invaders,” Scott (1920: 550).] 

At first sight the proposition appears harmless, almost anodyne, as it speaks only of lawful means.  But what are lawful means?  According to him, they are only those which conform to the conditions prescribed in Articles 9 and 10.  But if the proposition did not contemplate anything else it would be absolutely superfluous.  However, the insistence with which this additional article is defended…have demonstrated….that something else is seen therein and that it is desired to amplify the sense of Articles 9 and 10.  

This address having opened up a discussion on the very substance of the two articles, the delegate from Germany wishes to specify is views of the matter.

The sub-commission has almost reached the end of its first task.  The many decisions which it has adopted have been drawn up in a spirit of humanity and for the purpose of mitigating the evils of invasion for the inhabitants.  A tacit condition exists common to all the provisions: that is that the population shall remain peaceful; if this condition is not fulfilled, most of the guaranties provided in behalf of the inhabitants lose their reason for existence.  Does this mean that it is desired to limit patriotism or to prohibit brave people from taking part in the defense of their native soil? 

By no means.  The delegate from Germany would be the last to disregard those sacred rights.  But nothing prevents patriots from entering the ranks of the army, or, if the organization prepared in time of peace is too restricted, from organizing among themselves, independently of the army proper.  Article 9 recognizes their rights as belligerents if they fulfill certain conditions, which surely have nothing excessive about them…

However, a step further was taken in voting for Article 10 which accords the rights of belligerents to the population of an unoccupied territory on the solid condition that it respect the laws of war.  It would be preferable from every standpoint to require here also a distinctive sign and the open bearing of arms.  Otherwise, the regular troops will find themselves in an unfavorable situation, being unable to tell whether they have before them peaceful peasants or enemies ready for combat; the long range of modern weapons renders this point still more important.[footnoteRef:97] [97:  Scott (1920: 552).] 


The italicized expressions in this speech call attention to the fact that even though the German delegate was largely critical of the idea that those who take part in a mass uprising but fail to join the ranks of an army or an organized militia be regarded as lawful combatants, he did not reject the idea that there is an inherent to self-defense against military incursions.  Indeed, his comments at the end of the quotation indicate that he was attempting to defend his position by claiming that it would serve to protect the lives of civilians rather than serving to diminish their rights.  
	According to some scholars, the positions of the strong and weak states threatened to bring the sub-commission to a standstill: without a substantive agreement on the rights and duties of occupying powers, an important component of the 1874 Brussels Declaration would fail to be codified.  To prevent this from happening, Martens proposed that the delegates endorse the following proposition: “until a more complete code of the laws of war is issued, the High Contracting Parties think it right to declare that in cases not included in the Regulations adopted by them, populations and belligerents remain under the protection and empire of the principles of international law, as they result from the usages established between civilized nations, from the laws of humanity and the requirements of the public conscience.”  This proposal effectively helped the representatives of strong and weak states meet half way: while it clearly recognizes “the possibility…that there [may] exist principles or customary rules of international law granting the status of lawful combatants to nationals of an occupied country,” it also seems to have upheld the “relevant provisions of the Brussels Declaration” that met the demands of the powerful.[footnoteRef:98]  To the extent that the impasse between the weak and strong threatened the objective of codifying the law and customs of war, the Martens Clause represented a clever maneuver that enabled the delegates to move on to endorse, with some important modifications, the 1874 Brussels Declaration. [98:  Cassese (2000: 198).] 

The Martens Clause and Moral Deliberation

	While some scholars are inclined to draw the conclusion that the Martens Clause was a mere “diplomatic ploy” that served to break an impasse between the weak and the powerful,[footnoteRef:99] the evidence suggests a far more complex interpretation of the clause and of the deliberations that led to its articulation.  The clause was certainly instrumental in overcoming the objections of small powers and in meeting the demands of the great powers, and so one might reasonably conclude that its most significant effect was to “remit…to customary international law the major bone of contention [between these powers], namely the question of which persons not belonging to the armed forces of the occupied country might be regarded as lawful combatants in occupied territory.”[footnoteRef:100]  Nevertheless, the persistent use of articulate moral arguments seems to have induced the delegates to come to a consensus on the importance of codifying the law and customs of war and in extending protection to the legitimate rights of the civilian population.  In addition, the vague wording of the clause and its explicit reference to the legal validity of the “laws of humanity” and the “dictates of public conscience” suggest that even the representatives of more powerful states were willing to accept a clause that may have the effect of placing international legal restraints on their conduct in war.  According to some international legal scholars, the laws of humanity incorporate three basic principles of customary international law: [99:  Cassese (2000).]  [100:  Cassese (2000: 197).] 

(i): that the right of parties to choose the means and methods of warfare, i.e. the right of parties to choose the means of injuring the enemy, is not unlimited; (ii) that a distinction must be made between persons participating in military operations and those belonging to the civilian population to the effect that the latter be spared as much as possible; and (iii) that it is prohibited to launch attacks against the civilian population as such.[footnoteRef:101] [101:  Report on the situation of human rights in Kuwait under Iraqi occupation, paragraph 36, UN Document E/CN.4/1992/26, quoted in Meron (2000: 83).] 


While the delegates tended to disagree over the precise legal rights and obligations of military forces vis-à-vis the civilian population of an occupied state, they did not disagree over the significance of setting due restraints on the arbitrary use of military power nor did they disagree with the principle that civilian lives should “be spared as much as possible.”  An interest in reaching some agreement over the law and customs of war seems to have been an important motivating factor behind adopting the Martens Clause: without the clause, it would have been difficult for great and small powers alike to have reached a consensus on important aspects of the Brussels Declaration.  An implicit acceptance of basic moral considerations that require military commanders and their soldiers to respect the rights of the civilian population and to refrain from the excessive and arbitrary use of power was equally important in building support for the clause and for the 1899 Hague Convention on the Law and Customs of War as a whole.  
	The deliberations that led to the adoption of the Martens Clause and the Convention on the Law and Customs of War in 1899 provide modest support for the idea that the use of moral discourse is structured by a shared mental model that provides actors with a shared normative language and that enables them to coordinate their arguments and expectations in ways that support social action.  Though more research needs to be done to support the claim that the cognitive model that seems to have been operative during the deliberations are rooted in the innately specified deep structure of human social and moral cognition, the case study enables us to see how such models can influence the institutional structure of the international humanitarian regime.  As sociologist Alan Fiske points out, such “models are representations, grammars, or script-like social schemata that guide people in jointly generating meaningful action in coordination with others.”[footnoteRef:102]  The speeches made in the context of the second sub-commission at the Hague Conference that ultimately led to the adoption of the Martens Claus indicate that the debate hinged upon an implicit acceptance of a shared mental model of legitimate social action that emphasizes the importance of maintaining and preserving the foundations for viable social relationships in a situation of violent conflict.   [102:  Fiske (1993: 21).] 

	Even though the distinction between soldiers and civilians was not nearly as well developed in 1899 as it is at the present time, it seems clear that the delegates at the conference did accept the idea that military personnel should refrain from deliberately attacking the civilian population.  Furthermore, it seems that the implicit reason for endorsing the distinction consisted not merely in the fact that civilians fail to present a threat to the lives of soldiers but more importantly that they have generall done nothing to give up their right not to be killed.[footnoteRef:103]  As Martens pointed out on a number of occasions, the reason for codifying the laws of war had to do with the importance of protecting the “innocent” and the “inoffensive,” terms which seem to clearly refer to unarmed members of the civilian population.[footnoteRef:104]  The way such concepts were used in the deliberations indicate that the delegates accepted the idea that military forces should not be permitted to deliberately attack anyone who fails to present an intentional threat to the lives of invading soldiers.  While the evidence is somewhat inconclusive, it seems plausible to suppose that the reason why the delegates implicitly regarded intentionality as forming the basis for the distinction between soldiers and civilians consists in the idea that intentionally inflicted harms pose a greater threat to the social fabric than unintentionally inflicted harms.  Not only are civilians typically innocent from initiating the onset of armed hostilities, and in that sense they are not responsible for starting the war,[footnoteRef:105] but in addition they generally do not have the capacity or the intention to harm incoming soldiers.  The reason why soldiers can be permissibly killed in the context of a war lies in the fact that they act with the intent to harm other soldiers and in some cases the members of the civilian population. [103:  McMahan (2009).]  [104:  Scott (1920: 506, 551).]  [105:  See Rawls (1999: 94-95).] 

	The well-entrenched distinction between civilians and soldiers does not imply that there are no restrictions on the tactics that can be used against soldiers, and the delegates at the 1899 conference clearly endorsed this view.  As German Colonel Schwarzhoff suggested, soldiers are people too, and as such they “have a right to be treated with humanity.  Soldiers who, exhausted by fatigue after a long march or a battle, come to rest in a village have a right to be sure that the peaceful inhabitants shall not change suddenly into furious enemies.”[footnoteRef:106]  Such considerations seem to have formed the basis for the idea that the use of military power should be duly constrained by explicit rules and by the “laws of humanity” that were referenced in the Martens Clause.  In another context, Martens claimed that “it is not against the necessities of war, but solely, I repeat, gentlemen, against the abuses of force that we wish to be guaranteed.”[footnoteRef:107]  A plausible interpretation of such statements is that the delegates wanted to allow for the “necessities” of war and to restrict the use of force within mutually acceptable bounds, a restriction that would serve not only to protect the interests of soldiers and civilians alike but would also serve to establish the foundations for a more stable peace.  As the Belgian delegate eloquently suggested, “tomorrow as today the rights of the victor, far from being unlimited, will be restricted by the laws of the universal conscience and no general would dare violate them for he would thereby place himself under the ban of civilized nations,” a quote which indicates that the delegates viewed the law and customs of war as forming an important basis for maintaining a viable international society.[footnoteRef:108]  [106:  Scott (1920: 552-553).]  [107:  Scott (1920: 518).]  [108:  Scott (1920: 549).] 

§V: Conclusion

	Like many areas in the social sciences, the field of international relations theory is currently dominated by a conception of morality and discursive practice that overemphasizes the extent to which the basic normative characteristics of our social institutions are subject to cross cultural variation.  While most theorists are inclined to reject the more extreme versions of cultural relativism associated with the work of post-modernists or post-structuralists, the vast majority of empirically-minded scholars in IR theory and political science tend to operate under the implicit presumption that moral knowledge and the discursive practices to which it gives rise is infinitely malleable.  For those of us who take seriously the constructivist claim that “ideas matter” in social life and in world politics, the standard presumption seems to be that all of our ideas are socially constructed down to their very core.  Notwithstanding the astounding degree of cross-cultural variation that exists across the bounds of time and space, in this essay I have argued that certain moral norms tend to emerge and persist in widely dispersed cultural settings despite major shifts in the material and ideational structure of the international system and that this should force IR theorists to rethink their understanding of the essential features of moral knowledge and moral discourse.  More specifically, I argued that there are strong reasons to believe that the “two cardinal principles” of international humanitarian law (i.e. the distinction between soldiers and civilians and the prohibition on causing unnecessary suffering)[footnoteRef:109] are rooted in the “deep structure” of human moral and social cognition, a structure that exists independently of our cultural experience but that interacts with it in important respects.  If IR theorists hope to have a deeper understanding of the ultimate basis of our social and cultural institutions, to understand why they repeatedly incorporate certain positive rules of social action and why we come to regard them as normatively binding, they need to take seriously the claim that our ideas may have a cognitive source that transcends our enculturated experiences. [109:  Cassese (2000).] 

	To begin developing a picture of our social institutions that takes this idea seriously, in this essay I outlined a theory of moral knowledge and discourse that is based loosely on the generative grammar model of moral judgment that has gained some traction in recent years.  Building on the revolutionary work of Noam Chomsky, the proponents of the generative grammar model argue that the study of moral cognition can benefit from the conceptual and theoretical apparatus of generative linguistics.  While I am highly sympathetic to this approach, the current formulations of the generative grammar model do not clearly specify how our moral capacities come to influence the social and legal institutions that pervade our everyday lives, in the international system and in domestic systems alike.  To some extent, the relative neglect of social and legal institutions is understandable: moral psychologists are generally much more interested in unpacking the distinctively psychological underpinnings of moral knowledge.[footnoteRef:110]  However, some scholars have displayed an interest in explaining how our moral cognitive capacities influence our social and legal institutions,[footnoteRef:111] and to the extent that they hope to explain how moral cognition influences the social construction of the law, they need to look at the important interactions between moral cognition and political deliberation.  Indeed, as I suggested in §III, there are strong reasons to believe that a more thorough understanding of the relationship between moral cognition and public deliberation will not only serve to increase our knowledge of political institutions, but in addition it may serve to increase our knowledge of moral cognition.  In the context of public deliberation, actors are forced to clarify their normative claims in terms that are impartial and acceptable to all those concerned, a fact which seems to imply that it is often within the context of deliberating with other persons that our sense of justice is expressed to the fullest extent.  These comments suggest that more cross-disciplinary research on the complex relationship between moral cognition and political deliberation can be expected to produce dividends for everyone, political scientists and moral theorists alike.   [110:  Dwyer (2010).]  [111:  See Goodenough (2001), Goodenough & Prehn (2004), Mikhail (2000), Mikhail (2002), and Jackendoff (2010) for more on this issue.] 

	To show how a generative grammar model of moral deliberation can increase our knowledge of international institutions, specifically how it can shed light on the process whereby certain norms emerge and gain persistence, in §IV I analyzed the role of moral language and deliberation in the debates that led to the adoption of the Martens Clause at the 1899 Hague Peace Conference.  While the Martens Clause is a seemingly minor component within the overall architecture of international humanitarian law, the debates that led to its adoption, and indeed the debates that led to other major components of the Hague Conventions, touched on virtually every major issue at the very core of the international humanitarian regime: the importance of protecting individual human rights, wounded soldiers, and innocent civilians, and the importance of restricting the arbitrary use of military power.  In my estimation, the reason why we tend to make distinctions between soldiers and civilians and why we tend to think that there should be restrictions on causing unnecessary suffering lies in our implicit endorsement of a model of legitimate action that emphasizes the imperative of maintaining stable social relationships.  Civilians are not granted immunity merely because they do not present a threat to the lives of other soldiers, but rather because they do not act with the intent of killing other individuals; malevolent intentions are a problem because they pose a threat to the viability of cooperative social relations.  Something quite similar can be said about the implicit reasons that lead us to criticize the use of excessive violence in the context of warfare: not only does it go above and beyond any legitimate purpose that might be pursued through the use of military force, but it also threatens the feasibility of establishing peace.  In the fog of war, emotions have a tendency to flare up, sometimes with severe consequences.  In the interests of maintaining a viable peace in the aftermath of armed conflict, the use of violence in the midst of war needs to be appropriately restrained.  
	Although the evidential support for the claim that an implicit endorsement of a “social contract” model of legitimate action underwrites the variety of judgments we tend to make with respect to the use of violence in warfare is admittedly slight, the proceedings from the Hague Conference provide modest support for the conclusion that moral cognition and deliberation with respect to the use of force is imbued with a tacit recognition of a contractual model of social life.  The delegates at the conference made reference to the importance of protecting the weak, the innocent, and the inoffensive as well as to the importance of “laying down solid bases for a common life of peace and concord.”[footnoteRef:112]  Such claims were high-minded to be sure, but the important point is that it was the tacit acceptance of a moral outlook that is rooted in a respect for protecting viable social relationships that enabled the delegates at the Hague Conference to agree on the adoption of the Martens Clause, a component of the Convention on the Law and Customs of War that has become a long-lasting feature of the normative landscape in the humanitarian regime.  In light of the evidence from the conference proceedings, it is plausible to conclude that the deep structure of human social and moral cognition functioned as a shared mental model by structuring the debate in such a way that the delegates came to collectively agree upon a clause that would help to protect the rights of the civilian population and those of the soldiers of belligerent forces in the midst of military conflict.  [112:  Scott (1920: 507).] 

	To provide more conclusive support for the claim that the same basic model of legitimate social action is operative in alternative contexts and is cross-culturally valid, more research is necessary.  In this essay, my objectives have been relatively modest: to spell out what is wrong with the standard ways of thinking about moral knowledge and discourse in IR theory and to outline a plausible framework that takes seriously the idea that certain norms may emanate from a deep cognitive structure that forms the basis for moral cognition and argument in the context of public deliberation.  Though the rougher edges of the model of moral deliberation that I have set forth in this essay may need to be smoothed out in some respects, what I hope to have demonstrated is that the study of international institution is in need of a more sophisticated model of moral discourse that will allow us to clarify how the basic categories of our mental lives structure the types of norms that we are inclined to endorse.  Not only will more research in this direction allow IR theorists to account for the cross-cultural emergence of particular norms of social action, but in addition it will serve to enlighten our thinking on why certain norms may be so persistent even in the face of long-term social and political transformations.  
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